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Byp aSS I n g EX p e rt even greater recovery. They are also aggressively testing the boun

aries of false claims liability. Through lawsuits based on theories
of dlegal falsity® and @implied false certi®catignjtamplainti!s

Reg u | atl O n th ro u g h are using state and federal false claims laws not as a way of redres

ing fraud, but as a way of improperly policing compliance with
False Clal ms thlgatlon government regulationsDoften in a manner that con'icts with

the actions of the agencies that promulgate, interpret, and enforce
those regulations.

A recently ®ledjui tamlawsuit in Pennsylvania exempli®es
this potential for abuse. IWashington v. Education Management
Corporatio(EDMC), the federal government and some states have
joined aqui tamlawsuit in which relators allege that EDMC vio-

tate false claim act laws and provisionsdor tamlaw- lated a Safe Harbor provision in Department of Education (DOE)

suits are rapidly expanding and drawing the attention ofragulations governing the compensation of admissions representa

number of legislators. Of particular concern are elorts kives at colleges and universities run by EDMC.

claimants to circumvent the regulatory process by using Congress delegated to the DOE the authority to enforce these
these laws to chase conduct that fully informed regulators have megfulations, and that agency has an established procedure fo
chosen to pursue. correcting violations. However, despite knowing for years about

False claim laws were designed to address fraud againstBB&IC's compensation practices, the DOE has taken no action
government. The federBhlse Claims A@CA) prohibits making against EDMC, but has at all times certi®ed EDMC's schools as el
aa false or fraudulent claim for payment® to the government agithle to receive federal funding, and continues to disburse educa-
permits private individuals, known agui tamrelators, to bring tional loans and grants to EDMC's students.
suits on the government's behalf in return for a percentage of theNeverthelesgjui tamplainti!s and the government are using
recovery. First enacted to police fraud among contractors durthg FCA to claim that EDMC and its schools were actually in vio-
the Civil War, the statute lay relatively dormant for more thanlation of the recruiter-compensation provision, and ineligible for
century. But in 1986, Congress amended the law to allow tfanding. Arguing that each funding application for an EDMC stu-
ble damages and penalties, increase the relators potential shkeat, constituted an 2implied certi®cation® of compliance with the
and shift counsel fees onto unsuccessful defendants. Over tiB®E regulation, plainti!s assert that those certi®cations were false
these laws relieved plainti!s of the burden to prove true fraud, faithin the meaning of the FCA, and that EDMC's schools should
example by expressly providing that the relator need not prdve liable for treble damages and penalties based on hundreds o
any intent to defraud by defendant or any detrimental reliance thpusands of individual applications.
the government. The federal government also began encouragin@kepticism toward these claims is beginning to grow among
states to enact their own versions of the FCA, and 29 states wowrts, and as state false claims act legislative initiatives are eva
have false claims laws, many of which mirror the damages aiated, consideration should be given to whether pro®t-minded
relator provisions in their federal counterpart. plainti!s and their attorneys should be allowed to gge tamlaw-

Qui tamlitigation has exploded as a result, with more than 6Glits to swallow the regulatory process. Plainti!s are second-guess
new cases reported in 2011, compared to only 30 in 1987. Timg regulators, creating discord in regulatory regimes that industry
plethora of ®lings should not be mistaken for the merit of them,entitled to rely upon, and targeting defendants with costly and
however. According to the Department of Justice, it intervenmsgentially high-damage litigation.
in fewer than 25 percent of FCA cases, and most relators dismis8But false claims lawsuits are not appropriate substitutes for the
their claims when advised the government will not join their suiéxpertise and discretion of administrative agencies. The power of
Moreover, when the government does intervene, defense afpoivate plainti!s to allege and pursue FCA claims in the name of
neys often encourage their clients to settle regardless of whethergovernment should be narrowly de®ned and permitted only
they've committed any wrongdoing as this is the surest way to pafter exercising the appropriate due diligeni.
tect against the draconian threat of treble damages and penalties.

The result is a windfall to relators and their counsel. Over
the ®rst decade of the 2000s, the combined relators share from all
FCA cases averaged over $250 million per year, while this num-ANTONIO DIAS Pz H WHY[ULY ~P[O 1VULZ +H" HAAK SLHK
ber exceeded $532 million in 2011 alone. When the government -PUHUJPHS OUZ[P[\[PVU HUK ANNESSONBAILEY HJI[PJL
chooses to intervene, the chance of recovery signi®cantly increase$.Z HU HZZVJIPH[L HWILVIAMBEHHE" YLWYLZLU[Z 60PV»2Z
The government carries a heavy hammer when joining this type of KPZ[YPJ[ PU [OL 60PV :LUH[L ZLYHZR HZ YPPY 1\Z][
litigationba tool that should be used wisely. “OHPYTHU HUK ZP[Z VU (3,*»Z )VHYK VM +PYLJ[VYZ

Lured by the prospect of a lucrative settlemei,tamplain-
tils and their attorneys are lobbying for changes that will facilitate

BY ANTONIO DIAS, ANDERSON BAILEY, AND WILLIAM
SEITZ
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ALEC's Jury Patriotism Act

Reducing Hardship for Thousands of Jurors and Ensuring Representative Juries on Complex Cases

BY CARY SILVERMAN

ENACTMENT IN THE STATES
ury service is an important obligation of Since its development, more than a dozen states have enacted all
or portions of the JPA, which incorporates the best practices of
o the states as recognized by the National Center for State Courts
and criminal justice systems. and the American Bar Association. The JPA makes jury service
less burdensome by providing summoned jurors with a hassle-free
Not only is it a civic duty for individuals to serve, litigants depersl/stem for rescheduling jury service, ensuring that citizens are not
on a representative jury for a fair trial. When entire segmentg@beatedly called to serve, and limiting the length of service to no
the population are missing from the jury pool, excluding their pemore than one day if not selected to serve on a jury or the duration
spectives from decision making, there is a greater chance of a 2afirene trial. Some courts have adopted reforms included in the
away? jury that reaches an extraordinary verdict. JPA on their own initiative. For instance, last November, Gwin-
ALEC has made a signi®cant contribution to creating maott County, Georgia began a pilot project of the one-day/one-trial
“exible, less burdensome jury service systems that have allowsgsiem that has both made jury service more convenient for citi-
broader range of citizens to serve through its mdde} Patriotism zens and is projected to reduce court costs by $100,000 annually
Act(JPA). In strained economic times, those who are summortledugh its increased elciency.
are often forced to make a choice between paying their bills andGiven the increased “exibility of jury service, the JPA closely
reporting for jury service for several days. In this environmedg®nes the grounds for obtaining a full excusal from jury service
the JPA takes on special importance as a critical tool for preseather than a postponement. It also eliminates outdated exemp-
ing representative juries and maintaining con®dence in state juidins that permitted individuals in certain occupations to avoid
cial systems. jury service. The goal is to ensure that everyone can and does serve.

citizenship that is vital to both the civil

OUZPKL (3, ¢ 4HYJO



ALEC POLICY FORUM

REDUCING THE BURDEN OF SERVING ON LENGTHY DBR¥isLSly, in times of tight state budgets, a substantial increase in
The most innovative element of the JPA is its Lengthy Trial Fyamr compensation funded by taxpayers is not in the cards. The
(LTF), which has allowed thousands of citizens in Arizona adBA addresses this concern by spreading the costs of LTF on thos
Oklahoma to serve as jurors who judges might otherwise have it use the courts by placing a hominal fee on the ®ling of civil
compelled to excuse for ®nancial hardship. Reports from arowages.
the country repeatedly show the dilculty in ®nding jurors who
are able to serve on lengthy trials. In such cases the stakeS Bt ARIZONA EXPERIENCE
often quite high. In criminal cases, prosecutors seek justice Asizona was the ®rst state to enact legislation based on ALEC
horrible crimes, while defendants may face life imprisonment model JPA, including the LTF in 2003. According to Arizona's
the death penalty. In civil litigation, personal injury attorneys ma&dministrative O!ce of the Courts (AOC), @Jury commissioners
seek millions in compensation, plus punitive damages for th#iroughout the state have reported that the lengthy trial fund is a
clients. Such a verdict can push a business defendant into bam&lcome reform that has allowed a number of citizens to serve on
ruptcy and threaten the jobs of its employees. Yet in these typgsiiés who would not have been ®nancially able to serve without
cases, entire groups of people cannot serve on juries. Those meirobursement of lost earnings o"ered by the fund.°
are self-employed, independent contractors, hourly wage earnersiThe Arizona LTF provides supplemental compensation to
or owners or employees of small businessesbtaxi drivers, plunaiout 1,000 jurors each year. Jurors receive an average of $69 p
ers, accountants, shopkeepersbare unlikely to participate in judgy in reimbursement based on their lost income, according to the
service without incurring extreme and unfair ®nancial hardshipAOC. Where jurors would have otherwise received no more than
Take for example the recent Casey Anthony trial that captie $12 per diem provided by the county and mileage, the LTF
vated the media in 2011. A Florida court summoned more thadditionally has provided them with earning replacement that, on
400 people for jury service; as it anticipated the need to excaserage, amounts to $600 on a lengthy trial.
many people on what was expected to be a two-month murder Far from running short of funds, as some had feared, the LTF
trial. During the ®rst day of jury selection, a man asked to Which is ®nanced in Arizona through a $15 fee on the ®ling of civil
excused because he would not receive compensation fromdaisiplaints and answers, has consistently run a surplus. Arizona
employer during jury service. Orange-Osceola Chief Judge B#eal Year 2013 budget continues to anticipate that court fees col
vin Perry asked him what would be the impact if he was selectected will more than fully cover juror requests.
to serve and received only the $30 per diem provided to Floridi- As a result, the Arizona Legislature has repeatedly expande
ans who serve as jurors on trials lasting more than three days. €ligibility for compensation from the fund. Under current Arizona
probably be in bankruptcy by the end of 12 weeks,° the man sdi@ly, a juror whose service lasts more than ®ve days may reque
A second juror who would not be paid during jury service askegrnings replacement of up to $300 per day beginning on the
to be excused. She was afraid that she would lose her car anfbloeh day of jury service. The legislature also opted to provide
evicted without her income. Judge Perry did not excuse the @rstmployed and retired jurors who serve on juries for more than
juror for hardship, but let the second go home. ®ve days with minimum juror compensation of $40 (the $12 per
Their concerns are typical. In most states, jurors receive diem provided by the counties plus $28 from the LTF).
more than a $10 to $30 per diem for their service. @Most people The Arizona Legislature is considering a bill (S.B. 1142) that
can' live on $10 a day for a half-month,° said Paula Hannafoahce again would change the time that jurors on lengthy trials
Agor, Director of the Center for Jury Studies. 2lt's not goinghegin receiving earnings replacement from the LTE Those who
buy their groceries. It's not going to pay the rent. It's not goinggerve on a jury for more than ®ve days, with a loss of income woulc
pay the American Express bill when it comes due. Several stagesligible to receive up to $300 per day in earnings replacement
increase the per diem to around $40 after the third day of servifa.their entire period of jury service. At the time of this writing,
New Mexico pays its jurors minimum wage. Nevertheless, whee bill has passed the Arizona Senate with unanimous support
a trial extends over several weeks or months, a juror who is aotl looks likely to be enacted into lai:
receiving his or her usual income will su"er a tremendous hard-
ship if not excused. To ®nd out how the JPA can help improve your state's jury ser-
To address ®nancial hardship issues that undermine citixée laws, contact Amy Kjose, Director of ALEC's Civil Justice Task
participation, the model act's LTF makes supplemental compersarce.
tion available to jurors in this position. As suggested by the model
act, jurors who serve on trials lasting longer than three days =~~~
request supplemental compensation of up to $100 if they wot
otherwise be excused from service due to ®nancial hardship. g
the rare case that a trial lasts ten days or more, any juror who is e
fully compensated by their employer during jury service or wi o
does not receive their usual income would be eligible to rece
supplemental compensation of up to $300 per day from the fund.

CARY SILVERMAN is an advisor to the Civil Justice
Task Force and is Of Counsel with the Public Policy
Group at Shook, Hardy & Bacon, LLP.
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of dollars. These expenses, which are typ-
ically not recoverable, become a cost of
doing business in Americabit is part of
the atort tax.® Theoretically, a loser-pays
law should deter lawyers from ®ling weak
claims. Some respected scholars and advo-
cacy groups strongly support a loser-pays
systent. There are questions, however, as
to whether the pure form of a loser-pays
law, known as the 2English Rule® achieves
this result in practice.

Given the rising interest in enacting
loser-pays laws, it is important to con-
sider how these laws might work in court,
some common misperceptions, and legisla-
tive options. Some have expressed concern
that a loser-pays system will be unevenly
applied against defendantsbadding attor-
neys' fees on top of liability that many
already generally view as excessive. Legis-
lation strengthening rules against frivolous
claims and vexatious litigants may provide
a better option.

DOES “LOSER PAYS” MEAN
“DEFENDANT PAYS”?

A recent panel discussion hosted by the
American Tort Reform Association (ATRA)
featured three practitioners with a com-

N bined 80 years of trial experience defend-
Wh O PayS Wh e n th e Loser ing manufacturers in product liability law-
I’) . . . suits. They shared their common view
that while a loser-pays law may explicitly
PayS - ConSIderI ng P raCtlcaI state that it applies to both sides in litiga-
tion, in the courtroom judges would apply

ISsueS, M |Sperce ptlons and it unequally to impose additional liability

on a losing defendant. On the other hand,
O thnS the participating litigators believed that
p plainti"s who lose meritless lawsuits would
be let 0" the hook. There are two reasons
why: resources and judicial discretion.
BY VICTOR E. SCHWARTZ AND CARY  Governor Nikki Haley, in an address at the Plainti"s in personal injury cases typ-
SILVERMAN U.S. Chamber of Commerce's annual Toitally hire lawyers on a contingency-fee
Reform Summit, declared loser pays tbasis because they do not have money
n recent months, state ol!cials be among her top civil justice priorities.available to pay an attorney's hourly rates.
have expressed signi®cant interebt 2012, New Hampshire and Tennesse8hould a prevailing defendant attempt to
in adopting 2loser pays® + a systengonsidered forms of loser-pays bills. collect attorney's fees from a losing plain-
underwhichthelosing partyinalaw- A loser-pays system has strong appedl, it would often ®nd that the plainti"
suit must pay the opposing party's attorneygifter all, even when an individual or busi-is 3udgment proof® and has no money to
fees and costs. Texas Governor Rick Perrgss 2wins® a lawsuit, the cost of defengsay. In these situations, seeking recovery
touted his state's enactment of a 2loser paiyfg against a meritless claim can easily risé¢ attorneys' fees would be spending more
law on the campaign trail. South Carolinanto the tens or hundreds of thousandsnoney to chase money that does not exist.

<« OUZPKL (3, ¢ 4HYJO
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In addition, a loser-pays law will likely — While loser pays might tempt a plainti! employer caused a physical injury or death.
provide some discretion to judges as t¢or his or her lawyer) to think twice before  Under Alaska law, a prevailing party
when to impose attorneys' fees. Whebringing a claim that clearly lacks meritmay seek a relatively small portion of his or
an individual plainti! loses after battling some observers of the English systeher attorneys' fees ranging from one percent
a adeep-pocket® defendant, sympathetipoint out that loser pays encourage plainto thirty percent depending on whether the
judges are likely to relieve plainti!s of theirti!s to bring strong cases involving trivial case was contested or uncontested, resolved
obligation to pay the signi®cant cost of amounts? By eliminating the expense ofwith or without a trial, and on the amount
law ®rm's hourly rates to defend against thee litigation from the plainti!s' attorneys' of the judgment. But Alaska law pro-
claim. In contrast, a plainti! who prevails lawsuit-bringing calculus, nuisance claimsides the judge with ten potential reasons
when suing a business will likely receivsuddenly become highly pro®table. Attorto depart from this schedule. Among these
the entirety of his or her costs and fees. neys' fees in such cases can dwarf a algasons is 2the extent to which a given fee

ent's recovery. We already see this occaward may be so onerous to the non-pre-

in the American civil justice system wherailing party that it would deter similarly
THREE COMMON MISPERCEPTICdSumer protection statutes- in Californisituated litigants from the voluntary use of

and elsewhere- that authorize a prevailinthe courts.® This factor disfavors impos-
1. Loser Pays Works in Other Countries, plainti! to recover attorneys' fees have leihg fees on individual plainti's who sue
so it Would Work Here. to the development of a cottage industry fobusinesses. Another factor is the extent to
Although some countries use a loser-payawyers specializing in suing small restawhich the fees incurred by the prevailing
system, there are signi®cant dilerencasnts and shops for technical violations gbarty suggest that they had been in"uenced
between their legal systems and insurancksabled-access laws. by considerations apart from the case at
environments and our own. It should also  Administration of a loser-pays systenbar, such as a desire to discourage claims
not be overlooked that loser-pays systenaso has its own signi®cant challengesy others against the prevailing party or
come with their own exceptions, chal-such as determining who is a 2prevailingits insurer® This factor counsels against
lenges, and “aws. party. It is common for lawsuits to includeawarding defense costs to a business that

Outside the United States, legal systenseveral claims. If ®ve of a plaintil's sihas made the strategic decision to vigor-
do not widely use (or permit) contingency-claims for relief are dismissed, but a sinreusly ®ght each case to discourage plain-
fee agreements. Since personal injury lawte claim results in a plainti!s' verdict, isti!'s' lawyers, who might smell easy money
yers in the U.S. stand to go uncompensatetiat plainti! entitled to recover all of his or from piling on more claims.
if their client loses a case, they have a diker attorneys' fees? What if a jury reaches Despite the law's 10 exceptions, the
incentive to bring cases with little likeli-a plainti!'s' verdict but awards only nomi- Alaska Supreme Court developed one
hood of recovery that is not present whereal damages or a tiny fraction of what thenorebBa broad 2public interest® exception
they are paid an hourly fee. For that reagplainti! sought? A defendant may considethat favored plainti's>® 2The exception
son, arguably, there is less need for a loseie result a victory, but ®nd itself subject tohe court created meant that if an environ-
pays system here than in countries whengaying attorneys' fees and costs. Such cimental group sued to stop a development
contingency-fee agreements are not comumstances are likely to result in additionaand lost, it did not have to pay the costs

monly used. litigation and fee disputes. incurred by the other side,® noted John
Individuals in countries such as Eng- Harris, the Speaker of the Alaska House
land and Canada that have a loser-pays Alaska Follows Loser Pays. of Representatives, 3And, by the way, if the

system, have insurance that covers theilaska is considered the only state that fogroup won on any part of its lawsuitbno
should they bring and lose a lawsuitlows loser pays, but it actually follows amatter how small or technicalbit would
While an insurance market could develogimited version of the system that permitde reimbursed 100 percent of its attorneys
in the United States to cover attorneysnly modest recovery of fees and is ridfees® The Alaska Legislature found that
fees incurred as a result of losing litigatiodled with exceptions. Consider, for examthis exception resulted in 2unequal posi-
should a state enact a loser-pays law, suple, that last November, a jury in a smaltions in litigation,° and after three decades
a concept could face resistance. It wouldlaska town rendered a unanimous vemf use, eliminated it in 2003. While the
inject insurers into decisions as whether adict for Philip Morris in the ®rst wrongful Alaska Supreme Court permitted the legis-
not to bring claims and possibly other liti-death case challenging cigarettes as deféature's intervention, the court pointed out
gation choices. It is also important to rective to go to trial in the state. One wouldthat the ®nal exception to the state's loser-
ognize that there are exceptions to losearot expect the judge to order the plainti!, pays rule, a catchall that allows the court to
pays in countries that follow this systemDolores Hunter, who lost her husband taeduce or not award attorneys' fees due to
For instance, in Britain, plainti!ls whose cancer, to pay Philip Morris's legal fees. Shether equitable factors deemed relevant,
cases are brought through legal aid are natas not required to do so. The same castill provided judges with signi®cant dis-
required to pay the prevailing party's attorbe expected in most other cases in whictretion not to award fees on a case-by-case
neys' fees. a person claims that the actions of a majdrasis®
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Given the Alaska law's modest right tof Texas law is likely to discourage defemot meet the burden of proof set by law to
reimbursement and signi®cant judicial disdants from seeking early dismissal of wegkay an opponent's attorneys' fees, and one
cretion, itis not surprising that an empiricalcases because, unless they fully prevaihatimposes such costs on those who bring
study of the law conducted by the Alaskaefendants would then have to pay thérivolous claims. A 2frivolous claim® is typi-
Judicial Council concluded that loser paysglainti"'s attorneys' fees for responding tacally de®ned as one that (1) is presented for
aseldom plays a signi®cant role in civil litithe motion. Instead, defendants will waitan improper purpose, such as harassment;
gation.® Courts awarded fees in only aboutintil later in the case and make what i42) is not supported by existing law or a
10 percent of cases, because many were datown as a motion for summary judgmentegitimate argument for extending, modify-
tled, this resulted in verdicts where neitheafter incurring signi®cant expense in thag, or reversing existing law or for estab-
party prevailed or both parties prevailed irdiscovery process. lishing new law; or (3) is not supported by
some respect, or a contract or other statute The second component of the newhe facts and is unlikely to have evidentiary
governed the fee award. The three quafexas law makes minor modi®cations tsupport after a reasonable opportunity for
ters of fee awards were for less than $5,00@hat is known as an @"er of judgment°further investigation or discovery.

In more than half the cases in which theule. This is a relatively common mech- The need for such reform is greatest in
court awarded attorneys' fees, the preanism available in federal and many statgates that follow the approaches used in
vailing party did not pay because the loseourts in which a plainti" is required to pay states that follow the approach currently
ing party was judgment proof or declarectertain court costs when he or she previdsed in federal courts (known as 2Rule 11°).
bankruptcy, or because the prevailingusly rejected a settlement o"ered by thén 1993, the federal judiciary amended the
party waived fees as part of a post-judgiefendant and a trial ultimately resulted irfederal rule rendering it, in the words of
ment settlement. Just one in three litigaa verdict that was signi®cantly less favalustices Scalia and Thomas, 2toothless® and
tors surveyed could recall a case in whichble than the settlement 0"€r. Such laws allowing 2parties . . . to ®le thoughtless,
the loser-pays rule played a part in a clienttypically provide only nominal reimburse-reckless, and harassing pleadings, secure
decision to ®le a lawsuit or to settle a casment of court expenses, which may be less the knowledge that they have nothing to
The Judicial Council observed that the rul¢han the cost of seeking such recoveriose.®® In federal courts, an individual or
did not seem to have an impact on the ®lingvhile the Texas statute provides for subbusiness that is hit with a frivolous claim
of frivolous claims, while recognizing thatstantially greater reimbursement of costust draft a motion for sanctions, provide

it is dilcult to measure such an impact. than permitted in federal and other staten advance copy to the plainti"s' attorney,
In fact, plainti"s' lawyers were among thecourts, there are various reasons why thand give him or her 21 days to withdraw
groups expressing the greatest support feystem is rarely used and poses a signi®ctre lawsuit and walk away Scott free. If the
the loser-pays law. More than two-thirdgisk for defendant® It is not a very e"ec- plainti" chooses to proceed with the law-
of plainti"s' lawyers surveyed expressed thi&ve mechanism for discouraging meritlessuit, then the defendant still has little like-
view that loser pays worked to their advanlawsuits, and ultimately, it penalizes a partiihood of recovering his costs. Even if a

tage more often than not. that exercised its right to have the disputeourt ®nds the lawsuit frivolous, the judge
decided in court rather than settle. has complete discretion as to whether to
3. Texas Adopted @Loser Pays.° sanction such conduct. When the judge
While many refer to legislation enacted in ®nds sanctions are warranted, the rule lim-
Texas in 2011 as 3loser pays,? the new la@PTIONS FOR DEVELOPING A its any monetary sanction to the amount
is actually very di"erent than the 2English'LOSER PAYS” SYSTEM needed to discourage such claims. Rule 11
rule.@° awards are not permitted to be used for the

The Texas law has two componentaVhile a loser-pays system similar to theurpose of compensating the victim of the
The ®rst part directs the state's Suprentenglish Rule may not be e"ective in thdrivolous lawsuit. In fact, the court could
Court to develop a system for dismissingnited States, legislators have other toottecide to impose a ®ne payable into the
claims at an early stage. Texas was the oalyailable to them. When legislators discussourt, rather than fees to the injured party.
state without such a mechanism. Under ththe need for loser pays, the phrase is often Legislators might consider adopting
new law, the prevailing party on a motionfollowed by #/for frivolous lawsuits.® Statea law similar to the federal rule that was
to dismiss is entitled to its attorneys' feedegislators might therefore best focus thein place between 1983 and 1993. About
Courts are very reluctant to grant motionsnterest in loser pays by supporting legisa third of the states apply this version of
to dismiss, which come soon after ®llation that requires those who bring frivo-the rule, which does not include the 321-
ing and before a party has had an oppoteus lawsuits to pay the attorneys' fees ardhy safe harbor® provides for mandatory
tunity to gain evidence through discov-expenses of those who are on the receivisgnctions if a judge ®nds a case is frivo-
ery. Nevertheless, defendants often malside of such lawsuits. lous, and recognizes that sanctions can
such a motion when the legal grounds for There is a signi®cant di"erence betweeserve the legitimate function of compensat-
a claim are questionable. If adopted elsex loser-pays rule that requires a party thang a wrongly-sued party for its losses in
where, legislation based on this provisiobrought a viable claim but ultimately diddefending itself.
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A second option is to considerpro-se plainti"s (individuals who ®le law-
approaches adopted in states such as Flauits without an attorney) who repeatedly
ida, Georgia, Michigan, or Nebraska tha®le and lose lawsuits to obtain permission
generally requires courts to award a prevaifrom the court and post security before ®I-
ing party its reasonable attorneys' fees arg additional litigation. Such laws have
costs when the court ®nds a lawsuit wdseen enacted in states such as California,
frivolous!* Wisconsin is the most recentFlorida, Hawaii, Ohio, and Texas. VICTOR E. SCHWARTZ
state to take such action by providing a These options are not intended to b
more limited 2safe harbor® than the fedexclusive. Legislators should develop alte
eral rule, and permitting use of sanctiongatives that (1) are fair to both sides; (2
to reimburse victims of frivolous lawsutts. discourages meritless litigation; and (3)!ar
Legislation introduced in Indiana in theenforceable in practice, not merely ir Hardy & Bacon’s Public
2011 session provides a third approachheory. Policy Group. He is also on
The Indiana bill would have required Some state courts may view any type ALEC’s Board of Scholars.
courts, at the conclusion of every cas®f loser-pays legislation as intruding on
to evaluate whether the losing party (1jheir judicial authority to develop proce-
brought the action or defense on a claindural rules. There is a strong argumen
or defense that is frivolous, unreasonabl&owever, that such laws are substantive i
or groundless; (2)!continued to litigate thenaturebthey do not merely address the
action or defense after the party's claim diming for, or manner of, ®ling a documen' | Policy Group at Shook,
defense clearly became frivolous, unreavith the court. Rather, such laws addres Hardy & Bacon, LLP.
sonable, or groundless; or (3) litigated th¢he very substantive matter of when and
action in bad faith. If so, then the courthow a victim of lawsuit abuse can recover
would award reasonable attorneys' fees totrue ®nancial loss. Legislators can appre-
the prevailing partif ciate that such measures are ®rmly within
Finally, in addition to strengthen- the tradition of protecting the state's cit-
ing laws against frivolous claims, legiszens from misconduct, and the legisla-
lators might consider adopting a 2vexature's prerogative to reduce barriers to
tious litigant® law, which typically requireseconomic growth @&

serves as the private
sector co-chair of ALEC’s
Civil Justice Task Force

and as the chair of Shook,

CARY SILVERMAN is

an advisor to the Civil
Justice Task Force and is
Of Counsel with the Public

1See, e.g., Marie Gryphon, Greater Justice, Lower Cost: How a 2LoSd&RWeysould Improve the American Legal System, Civil Justice Rep. No. dig{téan
Inst. 2008); Walter Olson & David Bernstein, Loser-Pays: Where Next?l 56.Rev. 1161 (1996).

2See Herbert M. Kritzer, 2Loser Pays® Doesn't, Legal Affairs (Nov. 20@);/avww.legalaffairs.org/issues/November-Ddmmr2005/argument_kritzer
novdec05.msp.

3See, e.g., Chuck Poochigian, Using the ADA to Abuse the Legal System,rilnine, Rpr. 8, 2005; Walter Olson, The ADA Shakedown Racket, City Journal
(Winter 2004).

‘See Alaska Court Rule 82.

°See, e.g., Dansereau v. Ulmer; 955 P.2d 916 (Alaska 1998); Southekat@daservation Council, Inc. v. State, 665 P.2d 554 (Alaska 1983); EharBailey, 611
P.2d 536 (Alaska 1977); Gilbert v. State, 526 P.2d 1131 (Alaska 1974).

®Rep. John Harris, Loser-Pays in Alaska: The Way it Should Be, Pointofhgduty 30, 2007), at http://www.pointoflaw.com/columns/avels/004140.php.

"H.B. 145 (Alaska 2003).

8See State v. Native Village of Nunapitchuk, 156 P.3d 389, 405 (Alaska 2007).

%Alaska Judicial Council, Alaska's English Rule: Attorney's Fem&hifCivil Cases (1995).

See H.B. 274, 82nd Leg., Reg. Sess. (Tex. 2011).

"The federal offer-of-judgment mechanism, Rule 68 of the Federal Rules| #fr@oddure, was adopted in 1937.

12See Michael Logan, Zach Mayer & Aaron Speer, Offer of Settlement in Texdsnaf. JDHlgment in Federal Court, Feb. 2011, at http://www.krcl.né¢An
php?src=gendocs&ref=Litigation-Alert%202011%200201.

BAmendments to Federal Rules of Civil Procedure and Forms, 146 F.R.D. 8 $1093) (Scalia, joined by Thomas, J.J., dissenting).

Fla. Stat. Ann. § 51.105(1); Ga. Code Ann. 8§ 9-15-14; Mich. Comp. Laws § ®Q0I28h. Rev. Stat. § 25-824(4).

15S.B. 1, § 28, Spec. Sess. (Wis. 2011) (to be codified at Wis. Stat. §!895.044).

16S.B. 85 (2012) (proposing amendment to Ind. Code § 34-52-1-1).

OUZPKL (3, ¢ 4HYJO



ALEC POLICY FORUM

We completed a research project in
October for the U.S. Chamber Institute for
Legal Reform (®ILR®) in which we devel-
oped a metric for measuring tort sys-
tem costs in each state that may help. It
uses an econometric analysis to separate
out the elects of the legal environment
on costs and uses the least costly states as
performance benchmarks. The complete
study can be found on the ILR website at
www.instituteforlegalreform.com.

Our study reveals that costs attribut-
able to the legal environment vary by 26
percent between the states with the least
costly and most costly legal environments.
This means that improvements in the legal
environment that achieve the performance
already seen in the least costly states would
save up to 26 percent in tort costs before
considering whether even greater improve-
ments might be possible.

Of course, the performance of the tort
system has several dimensions: outcomes
in terms of compensation, deterrence and
justice; cost e"ciency; and the extent of
unintended economic side elects of liti-
gation. Our analysis measures the costs
attributable to characteristics of the legal
environment in each state and the potential
economic bene®ts of improvements, but

M e aS u rl n g I m p rove m e ntS I n th e not outcomes. Under the assumption that

states with less costly legal environments
TO rt S Ste m do not have worse outcomes, our analysis
y provides a metric of cost e"ciency. To the
extent that tort costs borne by businesses
are the equivalent of a tax, we also esti-
How improving the legal environment in individuates could ~ mate the potential impact on employment
of atort tax® relief that would result from
reduce tort costs and promote business activitgmpdoyment  improvements to the legal environment in
individual states. In this way, we identify
opportunities to promote economic activity
BY PAUL J. HINTON AND assess whether progress is being made? by improving a given state's legal environ-
DAVID L. MCKNIGHT There is a shortage of reliable measuresent to the level already achieved by the
of tort system performance upon which tdenchmark states.
ost Americans would prob- base an answer to such questions. Sur- We measure the relative costs of the
ably agree that the tort sys-veys are commonly used to rank state totegal environment in each state by deter-
tem plays a vital role in systems along various dimensions; hownining how much of the variation in tort
providing victim compen- ever, these rankings generally do not prazosts across states is explained by corre-
sation, deterring wrongdoing and deliv-vide objective economic measures. Towesponding variation in a 2Legal Environment
ering justice. Most would probably alsdoWatson's annual study of tort costs provideBenchmark®  This Legal Environment
agree that the system could work bettean estimate of the total cost of the US toBenchmark is composed of a @Tort Activity
But how much scope is there for improvesystem, consisting of litigation costs, settléndex,® and a measure of the perceived fair-
ment through incremental reforms? What'snents and awards, but it provides no estiness and reasonableness of the tort system.
at stake for the economy and how can wmates at the state level. The Tort Activity Index consists of three
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POTENTIAL 2009 TORT COST SAVINGS AND EFFERESSNABUSBIITY FROM
IMPROVEMENTS IN THE LEGAL ENVIRONMENT IN SBIESTED S

Potential Effect of Legal Potential Effect on Businesses
Environment on Tort Costs of Changing Legal Environment

(2) Estimated (4) Dollar Impact (5) Employment

(1) State Tort Costs (3?mPpe;§tent (millions) (from BLS) (|6n) gsgr?:j; x];:\e/i?;e (7)irl1joEtr?1T)tli(?3|/rlnnecr;tease
(millions) (2)x(3) (thousands) (5)x(6)
California $32,043 16.4% $5,267 16,142 0.65-1.76% ,86804 283,936
Delaware $1,027 7.1% $73 400 0.28 - 0.76% 1,122 - 3,038
Florida $15,340 18.5% $2,833 8,209 0.73-1.98% 459192,273
Illinois $10,446 23.3% $2,435 5,928 0.92 - 2.50% 264,647,903
New Jersey $9,112 21.5% $1,960 4,116 0.85 - 2.30% 1359a0768
New York $20,339 21.2% $4,320 8,864 0.84-2.27% 42025511
Ohio $8,732 12.3% $1,070 5,335 0.48 - 1.31% 25,8385269

Pennsylvania $11,991 14.3% $1,719 5,867 0.57 - 1.53% 3,2553 90,041
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aThe estimated effect of the legal environmersirasb activity
for selected states is reported in the table bkbaVvarge state
such as New York or Califoralaminating their tort cost

disadvantage could add hundreds of thousands o&jbb

PAUL J. HINTON PZ H =PJL 7YLZPKLUJ |
DAVID L. MCKNIGHT PZ H *VUZ\S[HU[ HJ[
5,9( ,JVUVTPJ *VUZ\S[PUN

!Estimates are for individual states based on the assumption thatahedegonments of the other states remain unchanged. These values bamdded to
produce reliable estimates for multiple states.
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Methods of State Judicial Selection:
Resources for Legislators

his month the Federalist Society will launch a new website dedicated to providing information about state
supreme courts and the way judges are selected. ALEC member legislators with an interest in judicia
selection methods should be aware of this resource. To visit the site and access an interactive

map of the states go to www.statecourtsguide.com.

Also of help to legislators considering théhis way, campaign spending bene®ts vatontributions and judicial decisions exists
pros and cons of judicial selection methers by allowing candidates to run a vigorbecause contributions from attorneys on
ods, the Federalist Society recently pulsus campaign and make their case to thtée liberal (or conservative) side of a case
lished a survey* of empirical evidencesoter. lead judges to reciprocate by voting in a lib-
relating to judicial elections. The paper, Additionally, at the intermediate appel-eral (or conservative) way. But it may be
by Professor Christopher Bonneau from thiate court level, Streb and FredefigRnd that attorneys who generally ®nd them-
University of Pittsburgh, examines a numthat the spending di'erence between canselves on the liberal (or conservative) side
ber of arguments against judicial electiondidates is not a signi®cant predictor of votef a case contribute to candidates who are
in the light of empirical evidence relatingtotal (although it is signi®cant for incum-already likely to rule in a liberal (or conser-
to those arguments. Below is a summary bents who were initially appointed andvative) direction. This contribution strat-
his enlightening ®ndings: thus are making their ®rst run for theegy increases the chances of their preferred
bench). At the trial court level, systematicandidate winning. If their candidate is
ARGUMENT 1: CAMPAIGN SPENDING 19€58#ch has yet to be conducted. elected, they are more likely to win cases

OF CONTROL AND THE CANDIDATE WHO before them, not because the judge's vote

SPENDS THE MOST MONEY WINS. ARGUMENT 2: JUSTICE IS FOR SALE. Was in uenced by the campaign contribu-
tion, but because it was the judge's propen-

Professor Bonneau's response: 2ln fa@rofessor Bonneau's response: 2The liteisty to vote in a particular way that led to
campaign spending is one of the best mobiure on this is mixed. Some scholars hawhe contribution in the ®rst place.°

lization agents in state Supreme Court elefeund a correlation between campaign Hence, the question of whether justice
tions. Rather than being alienated by costlyontributions and judicial decisiohsvhile is 2for sale® is very much an open question.
campaigns, citizens embrace highly spiethers have not, at least under some condi-

ited expensive races by voting in muchions® We simply do not know. Establish- ,p g UMENT 3: JUDICIAL ELECTIONS LEAD
greater proportions than in more mundaneng causality (and not simply a correlation}o A | 0ss OF LEGITIMACY.

contests® Campaign spending allows can€an be methodologically tricky.°

didates to provide voters with information.  The methodological problem is sum-Professor Bonneau's Response: Gibsonet.
This information is then used by voters tanarized succinctly by Cafr®They argue al.” examined whether the positives from
help them make a decision in the r&cén that a correlation between campaigijudicial elections outweigh the negatives.
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Using a survey experiment conducted in
Pennsylvania in 2007, the authors found
that, 2Elections by themselves seem to
generate more support for the judiciary;
these data do suggest that courts do in fact
pro®t to some degree from their periodic
encounters with voters. At the same time,
however, the positive elect of elections is
dampened by the campaign ads that associ-
ate courts with ordinary voters. The elect
is not great, and not great enough to neu-
tralize entirely the positive consequences
of exposure to the judiciar§°That is, the
net elects of elections are positive. Elec-
tions serve to enhance the legitimacy of the
o'"ce.

ARGUMENT 4: JUDGES CHANGE THEIR

DECISIONS ON CASES WHEN THEY NEED TO

FACE THE ELECTORATE.

Professor Bonneau's Response: Brace and

Boyed demonstrate that 2elections and
strong public opinion exert a notable and
signi®cant direct in"uence on judge deci-
sion making in these cases, but these elects
do not outweigh the impact of case charac-
teristics and judge ideology® Thus, while
elections are important, they are not as
important as the facts of the case and the
ideology of the judge. Additionally, while
one could conclude that judges are not fol-
lowing the law because they are afraid of
losing their jobs, one could also argue that
the evidence shows the electorate is forcing
the judges to do their jobs (instead of fol-
lowing their own personal predilections) or
risk losing an election.

ARGUMENT 5: VOTERS DO NOT
PARTICIPATE IN THESE
ELECTIONS.

Professor Bonneau's Response: Hatid
Bonneau and HaHl ®nd that, contrary to
claims otherwise, state Supreme Court
elections are not universally character-
ized by a lack of participation by the pub-
lic. From 1990-2004, average roll-8\was
22.9% for all elections. So, roughly 75% of
the people who turned out to vote actually
cast a ballot for state Supreme Court judge.
Further, when one looks at contested races
(races where there was more than one

ELECTIONS
Judges are directly elected by the
voters of the state.

Partisan

Alabama

lllinois

h"“'s"\j‘”a. DEMOCRATIC APPOINTMENT

Pew ?X'CO. Judges are appointed directly by

Tennsy vania a democratic body, or appointed

statsv. . by the governor with the advice
estvirginia and consent of a democratic body.

N i (Note: Democratic body = popularly-
onpartisan LSLI[LK VI JPHSZ VY Q\KNLZ |

HUK JVUAYTLK I WVW\SHYS"

Arkansas VI JPHSZ

Georgia

Idaho :

Kentucky Gubernational

M!Ch'gaq California

Mississippi Maine

Montana New Jersey

Nevada Legislative

North Carolina
North Dakota
Ohio

Oregon
Washington
Wisconsin

South Carolina
Virginia
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MISSOURI PLAN

Judges are appointed by the governor

after nomination by a commission without
JVUAYTH[PVU I° H KLTVJYHI[F

Role for Bar

Alaska
Arizona
Florida
Indiana
lowa
Kansas
Missouri
Nebraska
Oklahoma
South Dakota
Wyoming

No Role for Bar

Colorado
Tennessee

Judges are appointed by the

governor after nomination by a
IMKTTPZZPVU HUK JVUAYTLK I’
democratic body.

Connecticut
Delaware
Hawaii
Maryland
Massachusetts
New Hampshire
New York
Rhode Island
Utah

Vermont

H



ALEC POLICY FORUM

time. That is, in the races most comparableetter or worse, once on the bench, thacitations-per-opinion is higher for elected
to races for other statewide elected o!cesappointed judges. They measured the pejudges than for appointed judgeg.Addi-
state Supreme Court incumbents have thiermance of judges on three dimensiondionally, Frederick and Stréb®nd that, alf
most to fear in terms of losing their jobs. productivity, citations, and independenceany verdict can be reached on the role of
Their results "y in the face of conventionakex in the outcomes of judicial elections,
ARGUMENT 8' ELECTED JUDGES ARE Wi§§om: #We ®nd that elected judges atben it is that women might receive a mod-
AS QUALIFIED AND ELECTIONS LEAD T8°re productive. And although appointedest boost at the polls.® In sum, the bulk of
LESS DIVERSITY ON THE BENCH. judges write opinions that are cited mordhe evidence suggests that there is no rela-
often, the di"erence is small and outweighedionship between diversity and the method
Professor Bonneau's Response: Stephmsnthe productivity di"erence. In other of selectiorf!
Choi, G. MituGulati, and Eric PosA®set words, in a given time period, the product
out to test whether elected judges performf the number of opinions authored and

*The Federalist Society does not lobby foridegitéie policy positions, or sponsor or eruiniseas and candidates for

public service. The opinions expressed innimtogés publications are those of the acaatedmiesearchers interviewed

and not of the Society itself. With these papeit$, all its programs, the Society seeks te pnaderial that will encourage
discussion of timely legal and public policydwreak

IChris W. Bonneau& Melinda G. Hall, In Defense of Judicial Elections (2008} .a

2Lawrence Baum, Judicial Elections and Judicial Independence: fhmis Yerspective, 64 Ohio St. L.J. 13 (2003).

3Matthew J. Streb& Brian Frederick, Conditions for Competition in Lofermation Judicial Elections: The Case of Intermediate Appeliatirt Elections, 62
Pol. Res. Q. 523 (2009).

“Damon Cann, Justice for Sale? Campaign Contributions and Judicisibbmaking, 7 St. Pol. Pol'y. Q. 281 (2007); Madhavi McCall, The Politicsiofalud
Elections: The Influence of Campaign Contributions on the VotingrRatté Texas Supreme Court Justices, 1994-1997, 31 Pol. &Pol'y 314 (2003)aldan
Shepherd, Money, Politics and Impartial Justic, 58 Duke L.J. 623 (2009).

*Damon M. Cann, Campaign Contributions and Judicial Behavior, 23 AmPRe261 (2002); Damon M. Cann et al., New Directions in Judicial Politicsn(Kev
T. McGuire ed., 2012).

6Cann, Justice for Sale?,supra, at 284.

"James Gibson et al., The Effects of Judicial Campaign Activity on thenbegitf Courts: A Survey-based Experiment, 64 Pol. Res. Q. 545 (2011).

8Gibson et al., supra, at 553.

°Paul Brace & Brent D. Boyea, State Public Opinion, the Death Penalty, anddtieeRaf Electing Judges, 52 Am. J. Pol. Sc. 360, 370 (2008).

Hall, Voting, supra.

"Bonneau& Hall, supra.

12Roll-off° is the percentage of voters who go to the polls but do not vote for theajudices.

3For more information, see Tables 2.1 and 2.2 in Bonneau and Hall, supra.

“Bonneau& Hall, supra, at 44.

“Bonneau& Hall, supra.

*Bonneau& Hall, supra, at 98.

Bonneau& Hall, supra.

8Stephen J. Choi et al., Professionals or Politicans: The Uncertairidainpase for an Elected Rather than Appointed Judiciary, 26 J.L. Ecomn.290r(2010).

d. at 292.

2Brian Frederick and Matthew J. Streb, Women Running for Judge: Thet lohSex on Candidate Success in State Intermediate Appellate Couarisleg9i
Soc. Sci. Q. 937, 950 (2008).

“Margaret Williams finds that 2nonpartisan elections affect wameptesentation on trial courts, while merit selection affectsseptation on appellate courts.®
Margaret Williams, Women's Representation on State Trial and Agp€lburts, 88 Soc. Sci. Q. 1192, 1200 (2007). However, it is unclear what to make of t
finding given the way she codes the method of selection. Williams codestbas®d on the method by which a majority of the judges at that level reached the
bench.° Id. at 1196-97. Since the state is the unit of analysis here, this rhatifststate elects trial court judges in partisan elections but appppetate
court judges, the state is coded as partisan since there are more triabdges fhan appellate court judges. See FN5, supra. This makes it diffiasitribe
any influence to method of selection.
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Energy on Trial: Environmentalists Pollute the
Legal System

BY BRYAN WEYNAND

rom state attorneys general, to municipal leaders, to plainti!'s lawyers, and even down to ordinary
activists, there is an emerging trend in the environmental movement that binds together its mis-
guided attempt to force a rapid transition toward renewable energy. Demonstrating their disdain for
both fossil fuels and existing legal processes and institutions, each of these parties have used leg
claims as an end-justi®es-the-means avenue for delaying or inhibiting the use of such fuels; even as improy

technology o'ers a way toward cleaner use, energy independence, and a step toward economic recovery.
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The three separate issues of public nuisance litigation oaad Gray, 3AEP's failure to deliver a de®nitive "knockout' probably
greenhouse gas emissions, frivolous litigation regarding natemratourages public nuisance advocates to persist in their guest.2
gas drilling, and municipal bans on hydraulic fracturing together Moreover, as civil justice reform advocates know well, litigation
illustrate this trend, which should serve as a red "ag of caution for damages can be a concerning but elective regulatory tool by
potential exploitation of our nation's civil justice system for politimposing excessive costs that deter future action. That such claim:
cal purposes. As they are undeterred by their vision's lack of ezmild be accepted raises the possibility of a foreboding invitation
nomic viability, they will not be discouraged when, even lackirigr similar litigation against greenhouse gas emitters across the
a strong legal argument, they can e!ectively discourage future asentry. While environmentalists would not have achieved their
of fossil fuels by imposing barriers and costs through drawn @agulatory vision, in this scenario, they would have at least partially
litigation. succeeded in using their frivolous claims to obstruct the produc-

tion of electricity from fossil fuels.

GREENHOUSE GAS LITIGATION

In the case of public nuisance litigation over greenhouse emi . . ]
sions, the attempt of eight states and New York City to sue th aEven as the trial bar maintains
nation's ®ve largest emitters has already been dealt a signi®c nt

blow. The Supreme Court held AEP v. Connecti¢héat the plain- a target on the industry,

tils' request for injunctive relief was displaced by @lean Air Act
and the authority it grants to the federal Environmental Protectiot
Agency However, as attorneys Richard Faulk and John Gray wrof
after the case, many questions remain over the potential for futu

environmentalists are likely

climate change litigation, and it is therefore premature to declar hopeful that the litigation could
the threat resolvetl.
The impetus for the case, ®led in 2004, was the public polic deter future expansion of natural

goal of capping greenhouse gas emissions. The plainti!s claime
that these emissions violated the common law of nuisance by co
tributing to global warming and, interestingly, asked the court to
implement a cap rather than award damages.

From the beginning, the plainti!s had little expectation of suc-
cess. The Supreme Court had previously helMassachusetts WATURAL GAS
EPAthat authority to regulate greenhouse gases had been asserted
by Congress and delegated to the EPA, concluding that these ifitsis- now well documented that technological advancements have
tutions were handling the issue in the proper venue and that tligened up access to a wealth of recoverable domestic natural ga:
displaced the right to a public nuisance cld@ifhere was never and for years the environmental community touted natural gas as
any reason to suggest that the question could or should be hamtieaner alternative to coal for producing electricity. Yet now that
dled in the judiciary, and only a group of activist attorneys genenadtural gas shows the potential to displace the environmental basi:
determined to impose a defeated legislative and regulatory agdndeenewable energy, they are now going on the attack against the
through litigation, could make such a claim. industry.

Yet further questions remain because of the narrowness of theNidespread fear mongering related to hydraulic fracturing and
decision. Because the court dispensed with the claim merelyatiegations of deceptive practices related to drilling leases o'er a
the basis of its displacement by tBlean Air A¢it did not resolve range of incentives to invite litigation, and in fact, there is signif-
broader questions, such as whether claims could be brought unigant evidence that the trial lawyer community already has the
state common law, or whether claims that seek damages rathdustry in its sight as its next lucrative target.
than injunctive relief may have more success. Despite the strond_ast year, a national trial bar conference held a seminar titled
arguments that practicality renders this issue political and thus Abdinconventional Gas Drilling & Fracking: Technology, Law &
justiciable, the Court held in a 4-4 tie that other than the displadeegulation,® which detailed the 2ins and outs of this emerging envi-
ment argument, 2no other threshold obstacle bars review® of themental controversy® for litigators hoping to capitalize. More
claim. In other words, part of the court remains open to consitecently, the Oil and Gas Litigation Group of the American Associ-
ering emission of greenhouse gases as a public nuisance, proatied for Justice (AAJ), the nation's most prominent trial bar lobby;,
the plainti's seek damages rather than displacement of regulatbeyd a similar meeting to educate attorneys on how to sue drillers.
authority. Current lawsuits in Texas, New York and Pennsylvania claim

These questions may present themselves to the court in nluiésance and negligence and seek damages for loss of drinking
imminent future as the cadative Village of Kivalina v. ExxonMobiéter, decrease in property value, emotional harm, and exemplary
works its way through appeal. In the meantime, as noted by Fadlkmage8.A recentNew York Timesticle on the industry titled

gas drilling.°
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*http://www.supremecourt.gov/opinions/10pdf/10-1Fdf

*http://www.gardere.com/Binaries/Press%20and%20P uioitsd20110815AEParticleFAULKGRAYARTICLE.pdf
Shttp://www.supremecourt.gov/opinions/06pdf/05-1126fplt is important to note that ALEC believes this decision to be wronglgetbeind does not share the
notion that the Clean Air Act authorizes EPA regulation of greenhouseagaagollutant. However, that the question of whether regulation of airygretitires
limiting greenhouse gases rests with Congress and the EPA is clear.

“http://www.gardere.com/Binaries/Press%20and%20P uioitsda20110815AEParticleFAULKGRAYARTICLE.pdf
Shttp://www.frackinginsider.com/litigation/the-pldiffs-bar-zeros-in-on-fracking/

bhttp://www.scribd.com/doc/61955915/NY S-DEC-Novemd@t0-Fact-Sheet-on-Big-Flats
"http://lwww.frackinginsider.com/litigation/hydraufcacturing-fracking-during-natural/
®http://jurist.org/dateline/2011/07/joseph-schaeffgdtaulic-fracturing.php
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Medicaid Agencies Can Successfully Address
Increasing Costs with Radiology Bene®ts

Management Programs

BY NORMAN A. SCARBOROUGH, M.D.

radiology, o"ering providers additional resources to assist with

their advanced imaging requests.
hile the current recession has impacted Amer- RBM programs have become a necessity for insurers seekin
icans, businesses, and government progranusdecrease costs due to the increased growth in advanced imag
throughout the nation, few are experiencing ang utilization. America's Health Insurance Plans (AHIP) has stated
®nancial strain more than Medicaid agencigbat diagnostic advanced imaging costs are reported to be the fast
According to the Kaiser Commission on Medicaid and the Uniest growing component of medical technology, with spending
sured, &since the start of the recession, Medicaid enroliment Bpproaching $100 billion annually. Several factors contribute to
grown by 8.8 million,° pushing overall enroliment to 51.5 millibn.this increase in imaging, including:

Maintaining this level of enrollment has forced states to seek ways
to save money without negatively impacting bene®ciaries. t

One way some states are controlling costs, while continuing to
support this unprecedented growth, is by implementing radiology t
bene®ts management (RBM) programs. RBM programs reduce the
overuse of advanced diagnostic imaging procedures. The proce-
dures addressed by RBM programs typically include computerizedt
tomography (CT) scans, magnetic resonance imaging (MRI), and
positron emission tomography (PET). t

RBM programs have been adopted by commercial health insur-
ance companies for decades and are successfully used by some
of the nation's largest insurers, including Aetna, CIGNA, United-
Healthcare, and Humana. According to an article published in the
Radiology Business Joumauly 2009, it is estimated that RBM
programs cover approximately 100 to 130 million health insur-
ance members in the United States and have saved health insur-
ance companies hundreds of millions of dolfars.

Despite the success of RBM programs in the commercial health
insurance sector, states have been slow to adopt thembbut that
has changed due to the pressures placed on Medicaid agencies
to become more ®nancially elcient. Medicaid agencies that have
adopted RBM programs have signi®cantly decreased costs assodi-
ated with bene®ciary imaging services, while increasing the quality
of patient care and maintaining high levels of physician and bene-
®ciary satisfaction.

When an RBM program is implemented by a health plan, pro-
viders submit authorization requests to the RBM organization
prior to patients receiving advanced imaging procedures. These

Use of services that were previously unavailable or di!-
cult to access.

Adoption of emerging technologies without education on
their appropriate use and how they contribute to clinical
situations.

Quality issues that result in the duplication of procedures
due to the ine"ectiveness of initial scans.

Rise in self-referrals, with providers ordering advanced
imaging procedures for their patients and either perform-
ing the procedure themselves or having the procedure
completed at a facility from which they receive a ®nan-
cial incentive. According to a 2002 article in the American
Journal of Roentgenology, self-referring physicians per-
forming their own imaging 2are at least 1.7+7.7 times as
likely to order imaging as nonzself-referring physicians in
the same specialty who see patients with the same prob-
lems. Advanced imaging procedures were ordered as
much as 54 percent more often by physicians with own-
ership interests in outside facilities than by non-self-refer-
ring physicians.

Defensive medicine practices, with physicians ordering
procedures to protect them against litigation in the event
of an unfavorable patient outcome. According to one
report, the practice of defensive medicine costs the United
States healthcare system from $60 billion to $108 billion
annually?

requests are reviewed for appropriateness. Ideally, these decisionRBM programs o0"er more than just ®nancial bene®ts to Medic-
are determined using evidence-based guidelines that are creatggrograms. Many patients and healthcare providers are unaware
through the integration of well-known and widely accepted medf the signi®cant health risks which may be associated with some
ical society standards and current medical literature, as welladsanced imaging procedurétealthLeaders Mediated in 2009

input from recognized clinical subject matter experts. High qudlhat 2the National Cancer Institute estimates nearly 30,000 exces:
ity RBM programs also support the prior authorization procesancers occurred from the 72 million CT scans in the U.S. just in
with clinical sta" experienced in the appropriate use of diagnosfio07. About half of those cancers may be lethB\° evaluating
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Complications with the EPAs Utility MATS and
Cross State Air Pollution Rule

BY JON MCKINNEY . . . . o
Utility MACT rule, aims to further regulatespeci®c cases alecting reliability, the rule

hazardous air pollutants, including mer-allows for a ®fth year for compliance, yet
n the past few years, the U.S. Envieury and acid gases, for coal and oil plantd.is not a satisfactory “exibility optionBit
ronmental Protection Agency (EPAJhis rule has an unreasonably and unneavould electively require states and gener-
has promulgated a number of regessarily short timeline for compliance, anétors to violate th€lean Air Ac®rst. The
ulations that directly alect the gen-the standards are so stringent that no ne®nal rule includes a ®fth year for units that

eration of electricity. Two of these rulesgoal plants are likely to be built. are critical to reliability which can be given
the Cross State Air Pollution Rule and through a Consent decreebbut only if
the Utility Mercury and Toxic SubstanceMATS COMPLIANCE DEADLINE IS NiBF plant violates th€lean Air Ad®rst by
(MATS) rule, will signi®cantly impact cosSATISFACTORY OPTION exceeding applicable emissions limits. No

and reliability. The Cross-State Air PolluEPA published the ®nalized MATs rule istate or plant owner wants to base its plans
tion Rule aims to reduce power plant emisFebruary 2012. The compliance perion being in non-compliance.

sions that cross state lines. This rule wauill start on April 16, 2012, and alected As an example of issues that this can
recently stayed by the court, yet utilities arpower plants will have to comply with cause, MIRANT, an Atlanta-based energy
still expecting to have to comply at somé¢he standards by April 16, 2015. The EPAompany that produces and sells electricity,
point in the future despite evidence that thédnas allowed for an extra year for compliwas the target of civil environmental suits
reductions in emissions have already beence as the original three year complianaghen it was directed to run two plants to
met. The MATS rule, also known as théimeline was thought to be untenable. Immaintain reliability.
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NEW SOURCE MERCURY MATS

Mercury MATS vs. Current Air Permit Limits*
(*most stringent permit limits identified by an analysis

of new coal units built since 2001)

Note: Historically, mercury limits
have been based on annual aver-
ages. The Final MATS applies a
more stringent 30-day average.
Source: Derived from AEP MATS
Comments to U.S. EPA (2011).

THE KEY PROBLEM:
INADEQUATE FGD RETROFIT TIME EVEN WITH 4 HYEBRR;IBITTED TO “RELIABILITY CRITICAL” UNITS
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Extension Period that have no transmission reliability consequences will be forced to come off line.
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COMPARISON OF AVERAGE 8-HOUR OZONE AIR QRAIETAD ESAPR NONATTAINMENT SITES 2005 VS. 2009

Source: http://midwestozonegroup.com/files/Impacts_ of_Updated_DV_Memorandum__Oct_2011_.pdf, Table *
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Commissioners are well aware that rede re ect the capabilities of emission conwhich deal with reliability of electric-
ulatory approval processes are subject tml technologies in use now by the besity, have requested that companies pro-
delays due to intervenor and other interestserforming coal units in the United Statewide their compliance plans. The process to
that we must take into account. For exambut do not. determine reliability critical units is a good
ple, the Sierra Club claims to have blocked For example, the mercury standard fostart, but there are issues such as workable
150 proposed coal plants by interveningnew sources is 0.0002 Ib/GWh, less than @nalysis protocols, interconnect concerns
in regulatory proceedings and is now aimpercent of the average for the 10 best planégsnong states, regional transmission oper-
ing to shut down 500 plants that are stillrecently permitted after Best Available Corators and power systems, and projecting
operating, according to its web site. Thérol Technology reviews. To meet the newlant closures and retro®t timelines
club has already intervened in proceedingsource limits, plants will have to operate Although broad-based reliability stud-
for retro®ts. These concerns about reguleell beyond manufacturer performancees have indicated that there may not be
tory delays apply equally to the fourth yeaguarantees and achieve emission limits thaationwide reliability issues, the grid is
time extension that the EPA has providedre so low that detection limits are belowmot nationwide. It is regionalized, with
to states. available monitoring equipment capability.some regions having stronger systems and

Five to six years to complete retro- better interconnections than others. One
®t activities is the rule, not the exception, major gap in work done to date is the lack
for projects regulators have previouslIS THE CROSS STATE AIR POLLUT'Q&ny analysis of interface or seams issues:
approved. Three years are usually need LE (CSAPR) NEEDED? regions, states and even individual compa-
for pre-construction engineering activitieAs explained in a December 22, 20Edyt nies now will have to pay far more atten-
and regulatory approvals before construéNayne Journal Gazetfged by ®ve statetion to what is happening at their borders
tion actually begins. ! environmental regulatory o"cials, whenas well as focusing on what is happening

These concerns about delays applysing the latest data from EPA monitorsyithin their borders. Planning decisions
equally to the fourth year time extensiorthe air quality objectives of CSAPR alreadyeed to be made sooner than later to assure
that the EPA has provided to states. have been achieved and consumers will libat the outages, retirements, replace-

Federal legislative action, such as thgaying for a regulation that is not needed.ment power and transmission connections
Manchin-Coats Fair Compliance Act is In this case, the EPA is not giving crediare coordinated and orderly to minimize
needed to provide certainty and harmonizéor air quality improvements resulting fromupward pressure on compliance costs and
EPA deadlines with real world pre-coninvestments totaling billions of dollars thatfpotential power shortages.
struction and construction timelines. Commissions approved. West Virginia
alone has spent $4 billion that monitors
now show have improved levels to belov§ONCLUSION
NO NEW COAL PLANTS the target level for CSAPR. States that bene®t from coal for power-
Although the EPA has exibility in set- ing their economies have been engaged in
ting standards for new coal-®red plant%RlD RELIABILITY debates about charting the course of their
that re ect real world operating conditions energy futures. The bill Senators Manchin
and technology capabilities, the standardfhe EPA projects approximately 5GW o&nd Coats are sponsoring regarding MATS
of the MATS rule are so stringent that eveplant retirements from its regulations whileand CSAPR, the judicial review of CSAPR,
recently permitted plants employing besthe industry has announced it intends tcand the important analytical work of grid
available technology cannot meet them anebtire more thanl10 times that amount.  reliability experts all will contribute to safe-
no new coal plants are likely to be built. PJM and the Southwest Power Pool, twguarding our citizens' health while they
These new source standards are supposkedge regional transmission organizationisene®t from a#ordable, reliable electricity.
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